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CHAPTER3 

THE LEG.AL PR0TECTI0 OF HUl\.W RIGHTS 

I E\V ZEALA D: _.r\_ SHORT HISTORY 

.A D OVERVIE\Y./ OF 

THE Co TE iP0RARY SCENE 

3.1 TROD CTION 

3.1.1 The pmpos,e of this chapte1 ii.s to examine thi:ee discrete, but inte.u:ela ed, matters: 

(1) The histo ·cal protection of what we wo d no,vadavs r-efer to as "human rights" by 
fue oommon law and statu"e; 

(2) A de.scrip ·on of the , ·ays in , ·hich the common la'w� statutes and other means ap,ar 
from BOR.,:\ currently protec hu.mru1 ra.ghtr, in New Zealand; MJ.d 

(.3) The de:,;:•elopmmt of international human right,, prntec ·ons and Ll'J.eir :impact on 
domestic. :Xe.w Zealand Ia:w, both thwugh the ,en,actm.enlt of egis ation in order ·o 
incorpora e r e;-aii" in er:nationaJ norms ru1d the judicial us,e of i:hose norms in 
interpreting and app _ mg 1 • e, • Zeal,and law 

3 . .1.2 In t.l'J.e course of disc.ussi.t"Jg these. natters, it ,,·ill be neoessary f10m time to time o 
consid.er some statutes and common hw doctrines tha· ,vould now be regatded as 
inconsis ent with contemporary hrnnan rights law It should be noted, however, ilia i is wt 
tbe purpose of !this chapter to prm··de a comprehensive list of Ll-ie m,anr statutes, policies 
md common 1.nv doctrines, ,vhlch, from time to time, undoubtedly did amount to vio ations 
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of human righ s. The particular history of BORA (and previous proposals fo( a bill o.: 
rights in � ew Zealand) is discussed in Chapter 2: Background to and History of the -ew 
Zealand Bi of Rights Act 1990. In the 'inal chap er, Chap ier 35: Re ec 'ons, w,e discuss the. 
con· emporalY se of human righ· s norms, in.cl iling BO RA,., in public dis.course, 

3.2 THE HISTORICAL PROTECTlO OF HUMAN RlGHT 

AT CO [MON LAW: METIIODOLOGIES 

FOR PROTECTING HUMAN RIGH'r 

3.2.1 Historirnlk, the common law has not devcloped a rnde of unwritten rights and 
freedoms fuat it regarded as fundamental and upon ,v' ·eh Parliament co d no 

[pag,e 50] 

trespass. Rather, the common la ,employed a number of methods ·o secw:,e the de facto 
and. de jure enjoyment of uer ain rights and freedoms. The app:mach rested on the 
emp qment of a numbe.1 of comp ementary methodologies. 

3.2.2 Fii:st, it ,vas a basic postulate. of the common law that in general all individuals could 
do or say wha eyer the_ p .eased, prm �ded that they did not thereby offend statute or 
common law o:r tr,espass on fue legal rights of othe.IS.1 This is the concept of "residual 
·be.err''' (tha is, Jiber _··to do that which is not forbidden). 

3 .. 2.3 Se..condlr. the scope of operation of residual iberty has been 91ui"e broad, because. 
the courits assume iliat fundamental principles govewing ciYil liberties are to be ·aten for 
granted as informing parlirunentary purpose and text:;2 oonve.:rsely the c.omts w-iJl presume 
tha gene.ral words in a statute are intended to be subje.ct o the basic .righ s of the. 
individual." Thus, the courts have applied a rule. of statutory inte.cpretation to the effoc tha 
certain rights a:i:e so fondame.ntal that the court· should not in erp1e a statute. as 
encroaching on any of those rights except to the extent that the statute. ex--pressly says so in 
clear ,vords or by necessary m,plication.4 As regards the latte r, it has been consistently 
empha....<..is,ed tha "[a] necessary imp ·cation is not fue same. as a .reasonable. implica ·on»_- A 
necess:a.i:y implication is one that flmvs from the eXJpress prnvisions of me statute construed 
in the.ir contex'; ·t :i· not su

0
ficien' o slow at had Parliament th.ought abou the. mat er i 
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is reasonab e o suppose tha· ·t ,vould ha ;re responded .in th,e manner adi--anoed by • 1e party 
su.pp mting the imphca • on. 6 

[page 51]1 

Accordingly, ,-�- is inappmpria e to ad.opt an expansive construction of a statu e ,-·h.ich 
encroach.e in a substantial way on fundamental personal rights" __ -

3 .. 2.4 'frntdl�� when inte.rpi:etii.ilg sta.hi es tha authorise interferences u..ith personal 
frned!om, the comts ha,:e taken upon themseh',es t.he role of "p.i:eserYl_ing] the bala:noe ·h.icb 
,.vas llie aim of the legislation so that personal freedom, pri:rncy and d!igrijty file 110 

in' ringed beyond the ex ,ent prescribed it1 the �ea ,er public inte1es ·, .. 3 

3 .. 2.5 Foru:thl�, s am·es that conferred apparently u.nt:mmmelkd discretion on judicial or 
admit'ljsttati.Ye officials have been i:nte:nprete.d as no· confen:mg a discretion to ac· 
u.r1.ceas.onabl�� a least in so fa..r as the discre ·on affects a rig! t or freedom regarded as 
fundamental by the common Jaw.9 The leYel of scrutiny app ·e-0 to the assessmen o 
reasonableness could,. on occasion, be quite seaiching. 

3.2.6 Finall.f, and controvei:siall_, in 1 -ew Ze.aland th.e.re ha.Ye been suggestions b� one 
judge - Lmd Cooke of Thorndon - ilia some rights run so deep in the common lar 
tradition tha if Parliament should legisla e them a,vaJ� the coults ,vould r,efuse ogive -ef�ec 
o such legislati.on. 10 Portumi.tel�, such a constitution. crisis scenario has not ,e come to 

pass in _ T,ew Zealand and Lord Coo ·e"s suggestion has i:emai:..t1e<l s eh. That said, there have 
been one oi: t\'o cases, in p:nticuhu: R v Ponmak.(}11 and R Pom,12 in wruch certain judges 
have espoused ·"oonstiltutional" canons of mterpreration tha have an  ,e"�ec tha is only a 
degree. or so s 1y o' the p ossibility advanced by Lo1el. Cooke.. 

3.2.7 As noted, t.1-iese me odologies represented general positions and there we.i:e, of 
course, .many ,excep··ons. r wo, d. be fair to oornment a .in the last nmnbe.r of �ears, the 
cour s haYe been more forthrigh and consistent in thei.t reliance on canons of rights
fuendfy sta tory inte.rpi:eta • on than has been the case in e pas _ 

3.2.8 1foreoi:er, common law pm,;:ided the basis for numerous intei:fe.te.nces, �th human 
righ s. For examp ,e, the common la,,; i self created a numb-er of offence that restriicte,d the 
ex.er ·se of ,-hat re ,·ould now regard as human rights.. The common faw of h!asphemy 
interfered , •• freedom of exp.tession and o the. extent that i ot'lJy pro:1:ec ed Christian 
belie.'."s amounted o fa,;_,ow:ing one re igious b ·er o,:er oiliers;1 " the common aw 
pmhibition on procuring miscarriages raised. re.productive rights 
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[page 52] 

issues; common l:aw prnhihitions on assemblies could I runper collectin: e.i;:pression of 
opinion and!/ or freedom of association, and so on ... �hny rules of oommon aw also 
affected the enjoyment of human rights_ For ,example, man,;- property, succes ·on and 
famih·-re a ed rules pwceeded on the assumption that a mar.ried woman was the "propertt,'' 
of he.r husband and had no separate legal personalit,;-;14 defamation law and the law of 
contempt impinge upon the ,exercise of free expression; and so on .. In addi°-on, the ,··gour 
u.ith which the "rights-consistent'' interpretation methodologies have been applied has 
,?aried from time to time, and from righ • to right_ 

3.3 D FREEDOMS RECOG ISED BY 

THE COMMO LAW 

3, . .3.1 �Ian, of the rights and freedoms protected by BOR.A. have long been re.cogriised in 
the common law of tl e ·ru•ed Ki.'l.gdom and New Zealand and, more recent!-)� under 
statute. It is worth'l'l'hile considering a number of these. 

Freedorn of expression (s 14 of BORA) 

3, . .3.2 Freedom of e.x-press:on has had the benefit of much high i::hetor:c at common law In 
Attornt;'-Gemml v Bm'./a" 5 the t.1'1e Supreme C oru:t <:1,-as a· bed o commit tl e defendant trade 
lJI'lionist to prison for contempt of the Arbitration Court In upholding the charge of 
contempt (but only imposing a fine) the Court commenced.is rui.al_ sis h, emphasising the 
cent! ·t:· of free speech:16 

It has long been recogni�ed that the Court;; of Justice should he rnbject to the freedom of 
roti.6sm ,dtich is a nece;;sary accompaniment of the freedom of speech , •fuch is the .eight 
of all free me11. The public interest �equi.re;; that the eight o free speech shou]d not be 
�estricted except -,;-here circumstance� necessitate it 

3 .. .3.3 In h.is speech in Attorno,·-Gmeral JI BBC:-1" Lord Salmon founded! h.is conciu.s.ion l:h.at 
contempt of court was no - aYa.il:able .in r,espec • of a land yaJua -on �bunal by reference o 
l:he need to avoid unnecessarily expimding the scope of the contempt jurisdiction., because it 
u:ould prnduce a concomitan· contraction of free speed and creedom of the press. 

3,.3.4 In Wheeler JI Lticester O , Ounci/13 the House of Lords h d t.li.a • a local council acted 
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unla;vfully in prohibiting a rugby dub from using the council's 1ecreation .� elds (,,mich i 
had pre\Tiousfy us-ed for many _ -ears) because of the club's 1efusal ·o p t pressur,e on t:ru:ee 
of the dub's members no, to take part in a rugb_r tom of apru:fueid South Africa .. The 
House n" Lords held ilia the decision was unreasonable and unfair, 

-as ,vell -as a misuse o" power aimed at purushi..t1g the club when it had done no wrong_ In his 
speech, Lmd Templeman trenchantly observed:19 

The. h,vs af this col.ltltry ace not like the laws of Nazi Gei-.nuny: A pn.'s.:-ate ind.i :-iclu-aJ or a 
pn-i;ate oi-gani,�ation cannot be obliged to display- zeal .in puwu.it of an ob1ect ;ough· : a 
public acuthorit: and cannot be obli,,cred to pubhsh ue,:,;-;; dictated hr a pubhc authority_ 

3.3.5 :-. .fore 1ecen _ - in R v Secntm ' ef Staft far the Hrme Dp111't?nmt, u pmtt Simm.s�20 Lord 
Steyn obsetYed: 'To a democracy [freedom of express.ion] is the prirnu'.' rig t without it an 

,ef�ec \,e rnle of law is no· possib e" . In that case e House o: Loi::ds deda:rnd a b a:nk.e 
ban on j oum-alists conducting otal :in er,:iews { even , here the m • ervie\v'"S y-ere dirncted :k 

im:estigatmg whe er -a. miscan:i:age of justice h-ad occuned in the .inm-ate's c-ase) \Vith prison 
inmates to be unlaw:u.J.. The House was of the , · e\>, that \Vher,e the restriction on free 

,expression was substantial and affected -a cote as ect of Lha "1eedom then ju.d.ici 
deferenoe \VO d not be great -and -a high level of 1w;· ·nc-ation , ·ould be :i:equited.21 

Freedom of assembly (s 16 of BORA)' 

3 . .3.6 Freedom of assemb _- i -a right tha ha not historic-allly ,enjoyed pa:1t:i.cul-arly high 
pwtection under either �ew Zeal-and 01 British comr:rnon a,_,::22 For ex-amp e, in J.'vfcGill 
Garbutt the then Supreme Cow:t h-ad to consider whether a Napier Borougl Council bd-a:v,-, 
which prnhibi'ed stree'" prnoe sions (subj,ec'" to -a. limited number of excep -ons, such as 
fimei::als) unless  the council's permission h-ad fu::st been obtained, ras .re-asori_able._23 Members 
of the Salvation ,°l..!my, who had conducted a st.t:ee- processi.on im-oh--ing the playing of 
band music, were prosecuted for breach of the � -a, · as no permiss�on h-ad been sought 
The Supreme Court (m·ertu.rning the Resident i\fagistrnte's decision below) held the byl-aw 
o be reason-able. In i:eaching this conclusion, Richmond J made -a number o "  obser1:-ations 

tha ind!ic-a te the low Y • ue he -attached -o peaceful -assemhly::24 

::-Jar can. the fom:1.atian af a pmce-�sion m- pri :-ate indir:idw.h � be a rnattea: af necessit:, 
at acll e,;enb of uirgent necessit:, sm-:e in the case of funeirah_.i, 
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The supposed righ in any body of persons to pass in prncession thrnugh the streets of a 
town is somEtrung er1ticefy- <hfferent from ilie separate and ind.udual <ight of pa%age of 
the samE pernons as p<ivate citizens mthout preconcerted arrangem.ent and mutual 
understanding_ A prnoession implies moce or lesg pce,-;ous organisation, and a morn 

[p-age 54] 

or less regular arra,;: It is the passage of an �sed bods- of persons, who =ke in 
passing a display of the;r ocgatusation ::,..)ow, it is pl-ain tlut itt many respects the practice of 
marching in procession through the streets may be reasonably espe cted to occasion several 
of the mischiefs wruch Borough Councils are authorised to pre"C'oot ,.\_. compac body of 
!1'-.en mot-ing along a thornn,ghfare, moce especially if �trended by the rnbble wruch is 
frequ=th- attracted, has an o b,-ious tendency to obstruct traffic_ 

I ha,-e not ye mentioned the strongest ground for ass er ting the <ight of the :'1-fm,;cipal 
authority to cot1trol the practice of street processions. It is that such parndes tend to 
occasiot1 breaches of the peace_ \-:in ere the peace is endange.red there by, � prnces sio11, 
whate1:-er it may be, may; I apprnhend, at commot1 Im, be stopped hs- the constabulary 
foroa The co,ru:non law is the ,- igilant guardian of indi-ndual liberty, but fo, this ,:-err 
ceaaon shows itself jealous of as.aemblages not under the control of some authoritr 
recognised b, the Srate _ _ _  [I]t is undeniable that lacge and org-d!bsed assemblage- a in the 
streets of a city for any particular purpose tend to ee<cite to a ,-iol.ent opposition persons to 
whom the object of the asse,nblage is obno:cious or c!Gstasteful _ _ _ It would be intolerable 
t..loat an, b ode- of persons who might choose to associate themsehces foe the purpose 
should ha,,e the absolute rig t to pacade the streets of a to-,,;n it1 such numbers as to 
t..1-iemseh-e� might appear su:!table : da, or b, night with flags fmng, or torche.; flaring, 
drums beating and =err kind of noisy accompani..-i-i.enl; =d it is perfectly certain any- such 
<ight is wholly utllillm.n to the co,Ih"non law 

3 . . 3 .7  Indeed, when 01g-anise<l trnde union actiYity took hold in the mid to late nineteenth 
centw:}� the oo\ll'.ts held such -action to be unlawful -and tortious_ Tiade unions were regarded 
b.- the common law -as an illegal restrrunt on trnde,26 and depended on statutory pro ,ec- -on 
in order to avoid wit at common lawr That is still the common 1-aw position in the United 
Kingdom_26 

3 .. 3 .8  Collectiw -ac -on i."l the form of an il'ldu.strial strike ,vas regarded b, common 1-aw as 
-a breach of contract and participation in such an action was -a tor;-;ous inducement of 
breach of contract_ ,°'-gain st-atutoIT inten-,ention h-as been re,quired to rune.liornte this 
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common law vie'},: In the United. Ki..T1gdom29 and �ew Zealand statute had to be enacted o 
clothe this form of collective expres ·on , ·th protection from legal liability and in 1-e,v 
Zealand the ability to sti:ibe ;i;'f!s often hea;:"ily circmrncribed by starute -:;o 

3 .. 3.9 �fore i:ecen· decisions, ho,ve,:e.r, indicate a more positii.'e emb.rn.cement of me righ 
to assemb e and protest {at least in some of its manitestations). In Hubbard v Pitt 

[pag,e 55], 

Lord Denning 1IR. acknowledged that the freedom to assemb e and protest 'is often the 
oruy means by whic_h grievances ca..111 be brought l:o the - owledge of those in authority'·' . 5 1 

In VenYJ!l Gnat larmvuth Brm;ugh Council the same judge refen:ed to freedom of assembly 
as "anothe-1 of our precious freedoms. Everyone is entitled to mee and assemble wi his 
fdlo,vs o discuss their affairs a d to pwmote thciJ: •,Tjei:vs".32 Jin Ven;a/� the Court of 
Appe ordered the local coun • ·o perform a oonuact formed ,vi.th the National Fron 
Paity to allow the par , - o use a c.ounc.il hall for ii" s annual conference. Jin the same cas-e, 
hmvever:, the Court emphas • ed that it was lmvful for pe.rso s co pick.et a place so long as i 
'!.-as done peacefully, designed to communica'"e information on views, and ·s not such as o 
submit others to an_- use of a c onstraint, or restriction of his or her personal freedom. Jin 
DPP .v Jona,,.;_:; the House of Lords _ a majority) held tha use of a hlghway o conduct a 
prntest ,,'as a re-asonab -e use thereof and not uriJa,vful, so long as it did no uru:ea ·onably 
obstruct the ability of other i:oad users o pass. 

Freedorn of movement (s 18 of BORA) 

3 .. J.10 In a case concerning a challeng-e to an e..'i'clusion order issued under te.rroris 
egis ation, Sedle� J stated that, "fi:eedom o' mO'i.,;,emen 11bject o _ - ·o the gener· a'},� �s a 
fundament . ,'alue of the common law'· ' .. �4 

Freedornfrom disc1imination (s 1 9  of BORA) 

3 .. J.U In the fie d of discrimination, e common hw has been described as rducfun .55 

That • cei:tainl.y true of U ru • ed Kingdom common aw. •G Thus in Commissioner of Lo,;a/ 
Lands and Sdt!emrnt v Kackrbhai, the Pri,�- Council held l:hat i was not nnla, -fu] for the 
Ken}'an Commissioner o ' Lands to limit tl e sale of tmvn plots in i\Iombasa o Euwpeans 
oruy.3- In disposing of Js proper _ , the Crown had the same rig! t as a private landm ner o 
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sell it to ,,;home.-er it ,:shed and on whate 'er basis (mc.luiling rncial discrimina on) it 
1:vished. Similarly in Rt L 'saght, it was held that i was no contrary to public policy o 
exclude Jews and Roman Catholics from a charitr established to giYe medical studentship s. :;s 

3 . . 3 .12 Lrl contrast, m. New Zealand judges ha-e been more prepared to recognise and gi,re 
some effect to the non-discrimination principle. Thus, ill Lemp,im v Burgles Stout CJ held 
tha • it ,vould be unreasonable for a lessor to refuse • o conse.n to an assignmen of the lease 
only because the proposed lessee ,vas Chillese_;9 In Watch' 

[page 56] 

Tower Bible & Tract Societ)• v Hunt!} Borougir0 the then Supreme Court held that :t ,vas 
U11..reasonabJ.e for a municipal borough ·o declm.e permission to the Jehovah's \"ii"itnesses  o 
use a (public) war memorial hall for the purpose of a public lectu.re as to do so wouki be 
discriminatory. In van Gorkom v .Attorno-Generaf 1 the then Supr=e CoU1t struck dou,n 
1egulations that cliscrimina ed agains manied wome.n teachers in the calculation of remo,'al 
,expenses tha ey could claim. from the Depart:men of Education ,vhen shifting from one 
school to another. In tha case, Cooke J sta· ed:4 

[I!n mode.rn times d'i;crimination on the ground of ;e:;: a.lone is so contrn,e£sial, and ;o 
mdely regarded ,is wrnng, that I '<'<'ould not he prepared to infer autho.ritr to .introduce it 
from such general language as ,vas found in (the pa:rticulruc regulation], especialfy in the iight 
of [the section authocising the making of regulations}. 

Privacy protection (s 21 of BORA) 

3 .. 3.13 Pro ection o� privaq� at least in so far as securi __ - of the home andl personal 
prnpem and pm-acy of the person are involved (s 21 of BOR...A) , has long been a special 
,concern of the common law.4; 

3 .. 3.14 Turning to security of private pre.nlises fu:st, as far back as Entick v Canington Lord 
Camden CJ sta ed:44 

By the laws of England, =� invasion of p:civate pmperrr b" it e.-er so minute, is a 
ttespass . . . P-apers are the o,:,;-ner's good.s and chatteh; they ace his dearest propem-; and 
though the eye cannot b,- t1_e law; of Engl-at:td be guilrr of trespass, yet where pm--a te 
papers ate rem=ed and cruc.ned a=:� the secrnt nature of those goods will be an 
-aggran,fiion of the trespass, and demand morn considerable damages in th-at respecl 
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3.3 .15 In ..!Wortis v Bean:imrH·e the House of Lords affu:me.d this basic apprnac in refusing o 
imp r a .right of police officers to .remain on pri,;ra e p10per _ - after they had be en requested 
o ea..-,e_ In so ho ding their Lordships emphasis ed fr..a1!: privacy of t.1--ie home "'has for 

cenru.ries been recognised by the common lm: "' 43 

3 .3 .16 'The basic attitude of the -,es;.,; Zealand comrnon law .in the fie d can be een in the 
Coru:t of Appeal's judgment in Transport Mini.!11]• v ·11.46 There the C:i:m.vn had ·submitted 
that traffic officers who susp,e.c ,ed a moto1is of haying dn.'r1:en while drnnk. had an implie,d 
power o enter the suspecf's property in order to requne him to acco:mpa:n'."' em. to a 
esting station, no· cii-tlJ1.Standiri_g the suspec s express desne fuat they not en·e:r the property. 

The Comt of Appe (by majority) rejected the Crmvn's 

[page 57] 

submission. Ric...1-imond P (,vho ultimate!_ , · s ented) no ed that "the starting point _ .  _ is tha1!: 
in New Zealand,, as in the United Kingdom, neither the police nor traffic o "ficecs enjo_ by 
,"'l!tue of theitt: office any general righ of ,entry onto pn·i1:a e and".4' In hi judgment, 
\\i'o odhouse J stated:48 

[S]ome.thing moch m01:e ha�c than pri,-ate prop-e:cty rights at:e concerned �n thi� case]. 
Righh of property in this oonte::ict ha,ce the special significance that they e111ah]e inch,--:idual.s 
to mamtrun thei:i:: right to pt:..<T.--acy and t..li.eu: ci,;-,J l!ibeJ:ties m general and they underhne the 
,:-a.Jue attached to p-euonal independence and freedom from official haras�ment. 

3 .3 .17 i\.fo1emre-.l'., from the middle o "  the eigh eenth ce.nm1"} the common la,;; · firmly 
insisted that a 'i.van:an" o search ai.11d seize evidene-e of o ".::ending had to be focused on a 
particulai offen.ce 01 offenoes belie,;,-ed to have occuned; general i,:,;-ea:i::rants (t.hat · s, "IJ.eana:nts 
"o enter and se, e whether the authorities could loc:a e e,iidence of any crimes) were 
unaoceptab e. 49 This app:i::oach reoeived the imp1imatru o "  the \--:V

T
estminste:i:: Pailiament by 

:resofotion in 1766 

3 .3 . 11.8 Con tempomry 1 -e'i.v Zealand cornmon aw has ea,;:ed to this apprnach_ In Auckia11d 
Afrmcal Aid Tn1It v T qylor" a wamm had heen issued to the police to enter an ab odion c • rue 
in o:i::dei: to locate «any t.hing' at Ulould be «evidence a o the commission o " an offenoe 
of a boi:tion"'_ 1. -o paiticular .in • dence of tha" offence was spe • fied and the cons able 

,executing t.1--ie ,.vanant seized almost all of the medic.al and counse ·ng - e s  held a· the clinic, 
He acknm• edged that his pu:i::pose 'i.vas no to find e•,ridence m suppor· o " :a particular 
suspected illegal abo1tion, but rather ·o se.e how many illegal abortions had taken place a 
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the clinic. In the Court of Appeal i\IcCm:thy 1P dechued the w,mant ur>Jau,fu.l for failir>.g to 
specify the particular illegal abortion that was under investigation. In so doing he stated, 
"\:\ihilst it is important that the police be not frustrated in their attempts to biri_ng offenders 
to justice, the law exists to pro ect the rights of mdi,iduals as well and we must struggle to 
hold a fair balance"_51 He said:51 

[Ilt would be cot11tc.uy to the role ,,·hich the Court; of our tradition ha't·e ah,-ay; adopted of 
prntectmg the mtegnty of a mrula premises and of ,iemng in a cons.en-atm, way the 
extemi01:1 of statutory pos.vers to interfe;re ,  :ith p.ci :-ac�; if , ·e \T:ere to uphold the ·, :-arrant in 
this case. 

[page 58] 

3 . . 3 .19 ;\fo\.fullin J held the ·arrant 11.n.lawfu! for the same reason_ 53 In his judgmen 
Richmond J held the warran unlawful for its failure to particularise wha items of ,e,idence 
could be looked for and seized (if found): a warran authorising the taking of "any thing" 
tha would be e,':idence of illegal abortions failed o inform the occupant of the clinic wha 
items the police were entitled to seize; worse, it h�d been unders ood br both the clinic's 
admi!'listram·- e dir,ec or and the police a allowing for the wholesale re.mm:al of the clinic's 
records_54 

3.3.20• Tuming then to personal senches, t.1-:ie -common law requir,es t.1-iat prim to rnques ·ng 
a person to submit to such a s-earc a ponce officer must identify himself or herse •• (if not 
in uniform} a.tJ.d inform tbe searcher in a general way of the reason for the search a.tJ.d the 
authority for it (unless there are exceptional circumstances m which it is not reasonably 
possible to do so).55 Ths common law obligation applies to supplement a statute that is 
silent as to such matters_ 06 

3 .. 3.21 As for in.formation pril:acy, the Court o: Appeal's j udgmen s. in Duffield Pofo F-',-o 
2)5� anal i\1outto11 v P�!ice38 are.instructive . . In both cases, - e Court had o -consider the exten· 
of the infonnation t.l'i.at the police can compulsoi:ily acqwe from an arrestee in order to 
establish that person's iden.titr as permitted by s 5 (1) of tbe Police Act 19 58 .. L'l the form as 
it was m Deffie!d, the s 57(1) pow,er was to obtain "all such particulars as may be deemed 
necessary for the identification of [ e ar1estee)". The Court held that, since issues of 
pm-acy \Vere in;-ol...-ed, s 57( 1) could not be interp1e ed to permit t.lie taking of particulafi 
for purposes unrelated to the charge, uch as sl:!:engthening poice records for use in 
detecting t.liose responsible fo1 other offences or for use in building up a useful co ,ection 
of pe1sonal de - s for tracing those m1:ol:l-ed in futur,e onences. Subsequent to Deffidd, s 
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57(1) was am.ended so as to remove the c.onne.ction behveen the charge and the request for 
identification. 1 -onet.P:ie ess, m Moulton tl e Cour heJd tha e',ren -a:s -amended i could no 
contte1:nplate that s 57(1) \Vas in.tended to empower the police o deh:e in o -a person's past so 
-as to compile a dossier on his or her schooling, employment rncord, successi1:e -ad!&:esses, 
family background, friendships, medical rusto0", financial position, -and so on. The Cour 
held thait to allow the ool'lection of information of that kind under pain of legal penalty for 
non-disdosme wo d constitute a substa:i.11 ·a1 i..ltltrn .. sion on petson pri:rac,59 The Court 
held that e power m s 57 (1) should be con 1ned to the pru:poses of recording details of 
the a:tt:restee as a means of idmttfying rum or her, rather t..1-:tan builili.11.g a personal his orr 

[page 39] 

Obtalni"ng confessions/ statements from suspects (ss 22 and 23 of 

BORA) 

3.3.22 At common law,, no sl:atement by an accuse-d is admissible against him or hei: unles·s 
the Cro"-n sho\vs that i · s voluntary, m the se.ns,e l:ha ·t has no been obtained from him or 
her either by fear of prejudice or hope of ad',T-antage exe.i:cise<l or he d ou by a person in 
authoriity.60 That common lmv posi ·on has been modified by statute in -ec Ze and. 
Section 29 of the E,'idenoe Act 2006 prnYides that a state.men must no be adduced a· trial 
if ( 1) the accused ptm'ides 11n evidential foundation that rnises the question of wheth.er the 
statement was influenced by oppression; a..t1d (2) the judge is not satisfied be�Tond teason-able 
doubt that the statement ,vas not so im uenced. "Oppression" means oppressive. , violent, 
inhum11n or degrading conduct towards, or treatment of, tl e accused or ano er person, or a 
thr,ea of conduct or eatmen· of that bnd.61 ]t is il:r,ele',ran· that the sta·ement may be 
true.. 62 

3 .. 3.23 The Judges' Rules (19L) are a set of guideli es -app.rnved by Eng ·sh judges in 
19 12&> (and subsequently appw;--ed and adop·ed in ::\iew Ze11land) to guide police o'fiicers as 
o how the: should internet witl people , horn they ,,'ish ·o question in relation to the 

commission of offences.64 The detail of the Rules cannot be set out here, suffice it to s11y 
tha the Rules: (t) enooruage the gii.·mg of cau ·ons prior o the questioning of those whom 
the police are -about o chatge with an offence; (2) discourage fue cross --,examina ·on o' 
those questioned; and (3) set out p:wcediures for the rncordmg of statements made to the 
po  ·ce,60 The Judges' R es ,·ere, .in effect, giwn statu·ocy 1ecogni ·on through the Prac ·ce 
:\:"ote on Police Questioning (2007) issued b� the Chief Justice under s 30(6) of  the 
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E1idenoe _;\et 2006. Tha Practice No e specifically pw,ides that it "re.states" those rules, 
and i.s "not intended to change existing case law on application of the Judges' Rules m New 
Zealand'; . :'\ on-compliance 'with the Judges' Rules may lead a court to the conclusion that a 
confession (or other ,eridence) has been unfairly obtained and should, as a result, be 
exclucled from e ,jde-11-ce. M 

Right to be infonned of offence fer 111hich arrested (s 23(1)(a) of 

BORA) 

3.3.24 U is a basic principle of the common la\v t.l'iat where a con.stable ane.sts a person 
,vithout a uranant, he O! she must in ordinary ci!cumstances inform the 

[page 60} 

penon a:trested of the true g.rnund of anest.6' The purpose of this general rule \Vas o give 
an ar.res ,ee the opportimirr of gi,in:g a.'l ,expla.'la on of any misundersta.r:iding, Wl! the 
re. suit that fu!the1 inquiries may sa,-e rum or het from the con.sequences of false 
accu.sation_68 The comn10n law did, howe...-er, accept that whe.ce the reason for arrest was 
obvious, o, where exigent circurnstance.s required, the.!e was no need for nnmediate ad,ice 
as to the reason for arrest 69 

Right to be brought before a court ,vithout delay (s 23(3) of BORA) 

3.3.25 The classic common law position is that "it is the dut.- of a person ru:resting any 
one on susp:cion of [an offence] to take him before -a justice as soon as he !e.a.sonably 
c:m"_�o The common law case laui ,emphasised tha i was quite improper to -arrest a person 
-and delay bringing him or her before a coru:t in order o facilitate the bols e.ring of tl e case 
-against him or her T, for example, allo ;fog for the gathering of 'witnesses,-1 or holding the 
-arrestee pend.L.11g making o - inqruries, -i or the conduct of an interYiew). -, The essential 
common law position was summarised b,0 Richardson ] in .R v Te .Kim as being that "no one 
u·ho is auested and charged 'with an offence can be d!et-ai..'led an.- longer following anest 
than i.s necessarr to bring that person before ·a. court on that charge".-• \Vhi.le the rigour of 
the common law apprna-ch has been diminished somewhat in England in recent .-ears,-; it 
still represents ::\iew Zealand l-aw-0 
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Right to si1ence (s 23(4) of BORA) 

3.3.26 In Blde1· v Ev,ms; the then Supreme Cow:t he.Id that at common law eYery person 
enjoys the right to sile.nce, in the sense ilia n ."tther a. private person n.oi: a constable has any 
power ·o demand illlS, ers to que tions put to another person in me belief flt he has 
committed an offence 01 is under some. oilier form of liability,� a statemen ilia has been 
repeated!ly e:.."1dorsed oYei:: the years.-11 Section 32 of the E,:idence Act 2006 reinforces this 
basic tenet of the common hw b1" prnhibiting a prosecut.oi: from imiting the fact- finder at 
tri· .inferring guilt due o an acccused's p1e-trial silence. 

[page 6 1-1 

Right to natural justice (s 27 ( 1) of BO RA) 

3.3.27 Tradit:onally the common law recognised that bodies and tribun s de.aling with 
certain rights, :i!i" erests and obligations of the c.ili::izen were required to act in a 1rn:licial or 
quasi-judicial manne.i: in making their d!ete.i:minations. The fundamental pwoedural 
prnte-oti.on ,vas tha such bodies would act in accordance ,;;,;,ii:h "natural justice" . . \vrule thi-s 
phrn.se  uras, from time to time, the subject of sometimes 1:!:ench.,mt criticism in the case 
a,,(9 the phrase has stood tl e est of time. As understood at oommon law "natutal jusl:ioe" 

required mat the body or tribunal must conduct a fan and full hearing m an impru:tial 
manner. &D L'1 the la. er thir of the !as centw:y, the c.omts mo;-ed a,,a_ from the largely 
unhelpful question of de ermini..t1g whether a body or trib1U:..t1al was ac· ng judiciall_ or quas�
judicially, rnd expanded the reach of the natu.ml justice concept into a ,vider field,. aJthough 
emphasising 1epe-ated]y that the precise content of natural 1ustice obligations on a decision 
maker would r,'\lf}" depe.ndir1g on the s1ibject-rnatte.r 

Other rights and freedoms 

3.3.28 In addition o fue BORA-eqru'nlen· rights outlir1ed abo,e, the corr1rnon law did,. 
and continues to, 1ec.ognis-e other human rights not found in BORA.. .. Among others, the. 
common law has traditionall_ protected the ollmving in whole or in patt:81 

• Propei::ty rights32 (including Maori customary ri..ghts);a.; 

• The princip e against .r:el:tospecfa-re. law fother than criminaJ law); 
• The right to a lil:eliliood/trnde;84 

• The right to subsistence;&> 

• The right of access ·o cour '-6 and legal adrice;3-

• Family righ·s; and 
• The right to pe1son reputation.88 

[page 62) 

MSC0030071_0014 

Page 14 of 14 


